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Effec tive C as e P lanningand
C oord ination B etween
L awyers and Experts
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ExpertC oord ination

•P ic kingthe rightexperts

•Expertd is c overy

•Expertexc lu s ion is s u es

•S pec ific problems in retainingand working
withexperts
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P IC KING TH E RIGH T EXP ERTS
• Q u alific ations ?

• Tes tified before?

• P rioropinions relatingto the tas kathand –“B aggage”

– H ave they previou s ly prepared a reportc ontrad ic tingwhatthey wou ld s ay here?

• D o they s peak“W alkingarou nd ”Englis h?

– Ju ry poolis notP hD s and L L M s

• D o you have enou gh/too many experts ?

– C an a c ivilengineertes tify to the c os tofc ons tru c tinga hou s e?

– C an an apprais ertes tify abou tmarketc ond itions ?
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L IM ITS O F EXP ERT TES TIM O NY
• C ou rthas d is c retion to limitnu mberofexperts (Philippon v. Shreffler 33

S o. 2 d 7 0 4)B UT C ou rtals o has d is c retion to exc lu d e experttes timony
where itgoes beyond theirqu alific ations :

– “P laintiff's experttes tified abou t[ ] the s lipperines s ofalgae on a boatramp. . .
P laintiff's witnes s was offered as an expertin marine c hemis try, witha d oc torate
and a res earc hbac kgrou nd in thatfield . H owever, he ad mitted he had never
d one any s tu d ies whats oeverc onc erningmarine algae growth orits c ontrol, the
very s u bjec tabou twhic hhe was beingoffered to tes tify. Forboththes e reas ons ,
the trialc ou rterred in allowingthe witnes s to tes tify as an expert. " Sea Fresh
Frozen Prods., Inc. v. Abdin , 41 1 S o. 2 d 2 1 8 , 2 19 (Fla. 5thD C A 198 2), review
d enied , 419 S o. 2 d 1 195

• Is the tes timony beingproffered inad mis s ible “s u ppos ition withou tpremis e
offac t”(Shelter Corp. of Canada, Ltd. v. Bozin, 468 S o. 2 d 1 0 94, 1 0 98 (Fla.
2 d D C A 198 5); or“tes timony c ons is tingofgu es s es , c onjec tu res or
s pec u lation”(Durrance v. Sanders , 329 S o. 2 d 26, 30 (Fla. 1 s tD C A 197 6))?
• P otentialforfu tu re c onc es s ions by permittingagenc ies

• O ff-s ite c u res
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P IC KING TH E RIGH T EXP ERTS

• S pec ific problems -Engineers
– M akings ens e ofgobbled ygookc ons tru c tion plans forlawyer,

otherexperts , ownerand ju ry

– Id entifyingis s u es on thos e plans like s ite c irc u lation, waterflow,
elevations ofc ons tru c ted improvements , ac c es s points

– A void “rabbitholes ”They make s ettlingc as es (and c os ts )more
d iffic u lt.

– Is this engineerc ompetentto tes tify to
parking/d rainage/retention/road way c ons tru c tion?

• expertmu s tbe an expertin a s pec ific area in whic h he is being
proffered to tes tify, notas an expertin a generalarea ofs c ienc e.
Goodyear Tire & Rubber Co., Inc. v. Ross, 660 S o. 2 d 11 0 9, 1 111
(Fla. 4thD C A 1995. )
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P IC KING TH E RIGH T EXP ERTS
• S pec ific problems -P lanners

– Firs ts top–D oes this ju ris d ic tion have a ‘ nonc onformingeminent
d omain’ ord inanc e?

• W hattype (fu llwaiver, partialwaiver, no waiver, orother)

– W hatwou ld the c od e req u ire ifthere was /is no ord inanc e?

• S etbac ks

• L and s c aping

• S id ewalk

– W alkingC u re plans throu ghpermitting

– W hatwillthe marketac c ept?

– Is you rtes timony “helpfu lto the trieroffac t”?
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P IC KING TH E RIGH T EXP ERTS

•C u re plans

–N eed to go throu gha s imilarhighes tand bes t
u s e analys is

•L egally permis s ible?–C an itbe permitted ?

•Financ ially feas ible?–Is itmore expens ive than
d amages are likely to be (d is c u s s withapprais er)

•M aximally prod u c tive –W illthe marketallow this
c u re and willthis c u re be a ‘ c u re’ ora ‘ partialc u re’

– N arrowed P arkings talls

– O ne way c irc u lation
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P IC KING TH E RIGH T EXP ERTS
• S pec ific problems -M arketingExperts

– S eeingthis more and more from c ond emningau thorities –non
apprais ermarketingexperts

– Rely more on hears ay and 3rd party res earc hthan otherexperts

– H ave a lotof‘ c reative’ approac hes and opinions

• Forward looking ‘ lottaked own’ approac hes

• ‘ N o marketforthis highes tand bes tu s e’ approac h

– M ay be inad mis s ible in whole orin part

– Is ithelpfu lto the ju ry?

– M arkethas gone d own: aren’ tyou ju s ttellingthe ju ry whatthey
alread y know?

• The fac ts tes tified to were notofs u c ha natu re as to req u ire any s pec ial
knowled ge orexperienc e in ord erforthe ju ry to form its c onc lu s ions . "
Reinhart v. Seaboard Coast Line R.R. Co . , 42 2 S o. 2 d 41 , 44 (Fla. 2 d D C A
198 2), review d enied , 431 S o. 2 d 98 8 (Fla. 198 3).
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P IC KING TH E RIGH T EXP ERTS
• S pec ific problems –A pprais ers

– Every ju roris a ju niorapprais erin training

– You ropinion matters the mos t, bu tis probably c ons id ered the leas t

– US E YO UR O TH ER EXP ERTS –d on’ treinventthe wheelins tead
ofrelyingon others .

– A pproac hlawyerwhere you feelyou may need s ome helps horing
u popinion ins tead ofju s tformu latingyou rown opinion.

• Items in the take

• S pec ialu s e properties

• B u s ines s operations s pec ialis ts

• US E TH E O W N ERS as a res ou rc e

– C au tion on non-c ompens ability: A n expertmay nottes tify regard ing
legalc onc lu s ions thatthe ju ry s hou ld be free to reac h
ind epend ently. Murray v. Delta Health , 30 S o. 3d 57 6
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EA RL Y C A S E M EETINGS
W hatto d is c u s s :
• P rovid e materials from others id e (to the extentyou have them)

• Us e d iagrams and maps , even ifpreliminary

• B u ild the c as e as you wou ld bu ild a report
– O wnertells you whatthey know abou tthe property

– Engineerlooks atprojec tplans and impac ts

– P lannerexamines nonc onformities c au s ed by takingand ‘ s aving’ ord inanc es

– Engineerand P lannerformu late c u re and ru n itthrou ghloc algovernment–more owners req u iringc ertainty

– Engineer/C ontrac tores timate items in area oftake and c u re c os ts

– A pprais ertakes allthis and brings ittogether

• D is c u s s ifmore orfewerexperts are need ed

• Keepownerin the loop–meetings ateac himportantd ec is ion

• Teac hthe c lientand lawyers .



www. gray-robinson. c om 11

L A TER C A S E M EETINGS
• W hatto d is c u s s :

– A ttac kexperts ’ as s u mptions and reports B EFO RE the
reports go final.

– A pply the s melltes tto opinions and always lookat
the bigpic tu re and you rc lient/c as e s tory.

– W orkon ‘ theory ofthe c as e’
• “P aved parad is e to pu tu pa parkinglot”

• “M ole C ric kets ”

• “Trolls u nd erthe brid ge”

• ‘ H e’ s gotan inters tate ru nningthrou ghhis frontyard –man
they thinkhe’ s gotits o good . ”
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REP O RT TIM ING
• D on’ tgive the others id e free ammu nition

– P roblem : A llyou rexperts ’ reports are d ated within d ays ofeac h
other.

• D epo qu es tion forapprais er: D id you review and rely on the
engineering report?

• Ifs o, how d id you review and inc orporate itinto you rreportin u nd er
24 hou rs ?

• Ifthe apprais ers ays Is aw d raftreports , where are thos e in his file?

• Ifhe s ays we d is c u s s ed , Iam as kingin d epthqu es tions abou twhat
was d is c u s s ed ateac hand every meeting.

– W ors e P roblem : C ertain experts have theirreportd ated afterthe
apprais al.

• Us u ally the marketanalys t.
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EXP ERT D IS C O VERY

• W hatis d is c overable?
– D raftreports ?

– Reports from otherc as es ?

– “Generally, an expertneed only prod u c e thos e items u pon whic h
he/s he relied in formu latingtheiropinions . ”Fields v. Cannady ,
456 S o. 2 d 97

• W hatis relevantand whatis ‘ likely to lead to ad mis s ible
information’ ?
– C omps they d id n’ tu s e?

– C u res they rejec ted ?

• ExpertD epos itions
– W hen and who s hou ld go firs t?

– Review Fla. R. C iv P ro. 1 . 390
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EXP ERT D IS C O VERY

• P reparingyou rexperts ford epos ition

– B e you rexpert’ s wors tenemy

– Give them the view from 50 , 0 0 0 feet

– Review theirfile and make s u re they c omply with
s u bpoena (almos talways forgetbilling invoic es and
c ontrac t)

– The more they bring, the les s opportu nity fora
c ontinu ed d epos ition.

– M u ltiple d epos itions ?
• Generally, the C ou rtwillallow ad d itionald epos itions to c over

new grou nd oru pd ated opinions .
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EXP ERT D IS C O VERY

• Jettis on an expert?

– C an you have “irrec onc ilable d ifferenc es ”withan
expertafterthe experthas been d is c los ed ?

– C an this be brou ghtu pby the others id e attrial?

– C an the new expertbe q u es tioned abou tthe opinions
ofthe old expertand whetherthey agree ornot?
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TIM E TO TES TIFY
• ExpertP ointers

– Explain itto a c hec k-ou tc lerk

– P ic kyou r‘ image’

• D res s u p, d res s d own –thinkabou twhatthe ju ry expec ts ofyou

– Teac h, bu td on’ tbe a profes s or

– “C ome on d own”gettingou tofthe box

• C ros s Examination
– A ny lawyerworth his s altwills c ore points

– Experts aren’ ts u ppos ed to ‘ win’ c ros s -x, ju s ts u rvive it

– B eware the traps

• B eingoverly s tern withyou ng orfemale lawyers

• C omingoffas aloof

• B eingc ombative on non-c ombative q u es tions

• S tic kingto you rgu ns when there is no benefitto d oings o.


